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Windstream Kentucky East, L1.C’s Response In Opposition
To Complainants’ Motion To Amend Procedural Schedlue

Windstream Kentucky East, LLC for its Response In Opposition to the Complainants’
Motion To Amend Procedural Schedule states:

1. Although Complainants now seek to amend the agreed upon procedural schedule
in this matter for a second time,' they fail to set forth reasons justifying their request to amend
the procedural schedule, or to impose the burden on Windstream of responding to another round
of data requests.

2. At the February 6, 2009 Informal Conference in this matter the parties agreed to
leave flexibility within the prehearing schedule to accommodate a second round of requests, if

needed.” (emphasis su lied). At no time did Windstream agree that a second round of data
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' Windstream agreed to the initial request.
> Memorandum of February 6, 2009 Informal Conference at 1 (February 9, 2009).



requests was appropriate. Indeed, Windstream’s objection to a second round presumably was, at
least in part, the basis for the caveat “if needed.”

3. The Complainants’ motion fails to demonstrate any real need for the additional
data requests. Complainants claim the second round of data requests is now required to “analyze
the study to determine whether, it is, a true TELRIC study, and, further, to determine whether the
resulting rates are fair, just and reasonable,”™ They omit, however, any mention of the fact that
Windstream provided their counsel (who presumably provided it to their consultant) a copy of
the TELRIC study at 4:17 p.m. on January 9, 2009.* Thus, the Complainants’ counsel and their
expert had more than thirteen months prior to serving the February 19, 2009 data requests to
review and analyze the TELRIC study and to craft inquiries that could serve as the basis for data
requests. Their failure to do so, or to seek an electronic version of the study during the
intervening year, does not rise to the level of necessity.

4. Windstream further objects to the Complainants’ request to serve additional data
requests on the ground that requiring Windstream to respond to additional data requests from the
Complainants’ is unreasonably burdensome. In their first round of data requests the
Complainants propounded 37 data requests (more than 45 if subparts are counted). Although
not binding on the Commission, Windstream notes the CR 33.01 limits parties in civil
proceedings to 30 interrogatories without leave of court. Complainants fail to put forth any basis
for propounding additional requests. In addition, requiring Windstream’s counsel and staff to
prepare responses to additional data requests while they are preparing testimony to be filed in

this matter is unduly burdensome.’

3 Complainants’ Motion To Amend Procedural Schedule at 2-3 (April 15, 2009).
* See, Exhibit 1.

® Even if the Commission were to grant that portion the Complainants’ motion seeking an extension of the date for
filing testimony, it would unreasonably require Windstream personnel to discontinue work on their testimony,



For the reasons set forth hereinabove, Windstream Kentucky East, LLC respectfully

requests that the Complainants’ Motion To Amend Procedural Schedule be denied.
This 16™ day of April, 2009.

Respectfully submitted,
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Mark R. Overstreet, Esq.
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answer the data requests, and then resume work on the testimony. Such interruptions lead to inefficiencies and
interfere with Windstream’s ability to meet its obligations under the laws of this Commonwealth and the other states
were it operates.
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----- Original Message-----

From: Overstreet, Mark R.

Sent: Wednesday, January 09, 2008 4:17 PM

To: 'tip.depp@dinslaw.com'’

Subject: Confidential Documents Subject to Non-Disclosure Agreement
Importance: High

Tip:

Attached are Appendices A and B to Windstream Kentucky East's December 4, 2007 Petition
for Confidential Treatment. As we discussed, you agree not to disclose this information to any
person or entity (including your clients) who has not executed an NDA and Certificate of Authorized
Reviewing Representative. In addition, to the extent information contained in Exhibit B relates to a
particular company you agree not to disclose that information to any person outside your law firm
(including any other clients) without the consent of the entity whose account balance would be
disclosed.

Mark R. Overstreet

Stites & Harbison PLLC

421 West Main Street

P.O. Box 634

Frankfort, Kentucky 40602-0634
Phone: (502) 223-3477
Facsimile: (502) 223-4387
E-Mail: moverstreet@stites.com

NOTICE: This message is intended only for the addressee and may contain information that is
privileged, confidential and/or attorney work product. If you are not the intended recipient, do not
read, copy, retain or disseminate this message or any attachment. If you have received this message
in error, please call the sender immediately at (502) 223-3477 and delete all copies of the message
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and any attachment. Neither the transmission of this message or any attachment, nor any error in
transmission or misdelivery shall constitute waiver of any applicable legal privilege.



